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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/WS07/Ref-39/MK/AC-2017-18 f=fs: 29.10.2018
issued by Assistant Commissioner, Div-Vll, Central Tax, Ahmedabad-South

g afieresat &1 Am ud uar Name & Address of the Appellant / Respondent
Orange worldwide
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

AR TRPR BT TS AT :
Revision application to Government of India :

(1) D TS Yo AR, 1994 B GRT I Y FAN T A D IR H GG IR B SR G YA gD
a%whgﬁfrmaﬁﬁmﬁﬁvﬁﬂWmmm faca darera, Yo fawm, el AR, Shaw du wem, da A, T Reh
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) fy A @ B B Ame § o9 3 T sREm Bl e o o GREM A AR qUerR W g
WU # el 9 O §Y AN A, A7 fRe) USMR @ 9veR ¥ iR 9% fhdl erer § a1 fhl verTR A 8 A @ yidar @
TR g8 o

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)

@)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

G Yoob, DT TeaTeT Yorb TG HATBR el IANdeor & Ui ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

DA SeATEd Yo A, 1944 B URT 35—d1 /35-F & Iicia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aft =9 aRw # B W NI T FALY BT B A UAF A NS B I B BT YIAN UG
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) & oIk Wdfdw el B FEEer B arel FREl @ SR Y e STrefia fhar S § S Wi e,
B1g SeuTe Yo Ud VAo rfiella =manfiewer (@rRifafd) frem, 1982 Mk 7 |

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

6) T I, I Seured Yok U4 waeR adiely iRy (Rce), & ufr sdiel @ Al #
Sheied AT (Demand) UG &8 (Penalty) FT 10% & STAT &A1 JHfevard § | grevifes, FARIEHIH & AT 10
FTEIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Heald 3cUIG %ﬁﬁﬁ JaT T & 39T, AT B9 "Sded i A" (Duty Demanded) -
(i) (Section) @S 11D & dgd AU TR
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(iiy  devde Hize AT & a9 6 & agd I ulRn
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- -deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 8 of the Cenvat Credit Rules.
wwaﬁer%wﬁﬁaw@m%wsﬁmwmHw:wqamavgﬁmﬁ?r%’ra’rmmmar—a:$

10% spTamer T 3 Sret der avE TR o @ avs ¥ 10% g O A S R

In view of above, an appeal against this order shall lie before the Tribunal op-payreRt f
10% of the duty demanded where duty or duty and penalty are in dispute, or anl y»vf/
penalty alone is in dispute.” /'/_P__v SR
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Orange Worldwide Pvt. Limited, C-
307, Shivalik Corporate Park, B/h IOC Petrol Pump, Satellite, Ahmedabad [for short
—‘appellant’] against 0OIO No. CGST/WS07/Ref-39/MK/AC/2018-19 dated
20.10.2018, passed by the Assistant Commissioner, CGST Division VII,

Ahmedabad South Commissionerate [for short —‘adjudicating authority’].

2. Briefly, the facts are that the appellant filed a refund claim on
17.10.2018 for Rs. 5, 05,641/~ in respect of service tax used for the export for the
period from April to June-2017.

3. Vide the aforementioned impugned OIO dated 23.3.2018, the
adjudicating authority rejected the refund on the grounds that the appellant did
not submitted the refund claim within one year from the date of export of the said
goods provided under (2) (g) of Notification No. 41/2012-ST dated 29.06.2012

4., Feeling aggrieved, the appellant, has filed the aforementioned appeal

raising the following grounds:

) that adjudicating authority did not issue either query memo
or show cause notice to the appellant as to why the refund claim

is to be rejected. Personal hearing was also not given in
matter.
(ii) that the appellant submitted refund claim within prescribed

time limit of one year.

5. Personal hearing in the case was held on 7.3.2019 wherein Shri Bishan
Shan, CA appeared on behaif of the appellant and reiterated the grounds of appeal.
They further submitted that no personal hearing was granted and requesting for

remand the case.

6. The appellant has vehemently contested that the principles of natural
justice was not adhered to while deciding the matter by the adjudicating authority.

Principles of natural justice, constitute the following:

Natural Justice recognizes three principles:

() Nemo debet essc judex in propria causa [meaning - nobody shall be a judge
in his own cause or in a cause in which he is interested]

(i) Audi alterem partem, [meaning - to hear the other side] and finally

(iii) Speaking orders or reasoned decisions.

The appellant has stated that no personal hearing was granted and that
no show cause notice was issued before rejecting their refund claim. Requirements

of a fair hearing has two elements- first that opportunity to be heard must be given
r make belief. The

and second that such opportunity must be real ancj/a'\-’gj'\gﬁfuﬁgﬁr
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impugned order therefore cannot be upheld since it seriously suffers on account of

its failure to adhere to the principles of natural justice.

7. In view of the foregoing, it would be in the interest of justice if the
matter is remanded back with a direction to the [a]appellant to provide all the
documents to the adjudicating authority which he has not produced till date within
a month from the receipt of this order; [b] the adjudicating authority to decide

the claim within fifteen days from the receipt of all the documents from the

appellant. Needless to state, the adjudicating authority will adhere to principles of
natural justice while deciding the matter also keeping in mind that delayed refunds

unnecessarily create interest demand on the exchequer.

8. mmﬁﬁﬁmmmmﬁm@%mmm
8. The appeal filed by the appellant stands disposed of in above terms.
/}Y\\?\“ﬂ

Date: 1 .3.2019

Attested

\

(Vi ukose)
Superintendent (Appeal),
Central Tax,

Ahmedabad.

By RPAD.
To,

M/s. Orange Worldwide Pvt. Limited,
C-307, Shivalik Corporate Park,

B/h IOC Petrol Pump, Satellite,
Ahmedaba-380015

Copy to.-
The Chief Commissioner, Central Tax, Ahmedabad Zone.

The Principal Commissioner, Central Tax, Ahmedabad South.
The Deputy/Assistant Commissioner, Central Tax Division-VII, Ahmedabad

South.
4 The Assistant Commissioner, System, Central Tax, Ahmedabad South.

\/5/Guard File.
6. P.A.
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